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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

L

ANDTHE o
\ NEW JERSEY DEPARTMENT oF ENVIRONMENTAL PROTECTION

- . o ] . . | -t

A

(ADMINISTRATIVE N
AGREEMENT UNDER

CERCLA Sections 104 and 107, .
42 U. S.C. Sec 9604, 9607 .

N THE MATTER OF:

. ~Combe Fill South Landfill Superfund STte,
Chester and Washmgton Townshlps
New Jersey

)

-'ADMJN]STR:ATIVE AGREEMENT S *

Based on the information avar]able to the undersigned Pames on the effectrve date of thrs ;

Administrative Agreement (the “Agreement”), with respect to the Combe Fill South Landfill -

 Superfund Site; Chester and Washmgton Townshrps New Jersey (the “Slte”) the Parties agree
. as follows: - :

. 1
v . . /

/7 PARTIES

1. The Parties to this Agreement are the United States Environmental Protection Agency
(*EPA’) and the New Jersey Department of Environmental Protection (“NJDEP”). ‘The’ terms of’
this Agreement shall apply 10 and be binding upon EPA and NJDEP, and their employees,
CONITactors, agents, SUCCESSOTS, assigns and authorized representatives.. The Parties shall notify

" their agents, emp]oyees and response action contractors for the Site of the existence of this
Agreement unti] its 1erm1nahon Nothing herem shall be construed as an agreement 10 mdemmfy
any person :

< o JURISDICTION
2. The Parties enter into this, Agreement pursuant 10 Sections 104 and 107 of the Comprehensive
Envrronmema] Response, Compensation and Liability Act of 1980, as amended (“CERCLA”),
42 U.S.C. Sections 9604 and 9607; and Executive Order 12580, as amended ' >

& - PURPOSE ~ /

3. The purpose of this Agreement 1S to set forthithe nghts and responsrbllmes of the Parties
relating 10 the disposition and use of cenam funds, including an annuity to fund future work at
the Site, recovered in settlement of cost-recovery litigation for costs expended and to be
expended in connection with the Site, U.S. v. Beckman Coulter, Inc. et al., Civil Action No. 98-
- CV-4812(WHW) and NJDEP v. American Thermoplasncs Corp et al., C]Vl] Action No. 98-
CV 4781 (WHW)(consohdated) )



FINDINGS OF FACT AND DETERMINATIONS
. _ j ,

4. Settlement of the aboVe-referenced litigation ‘will be\embodied in a Consent Decree (the -

- “Decree”) lodged on January 6, 2009 and, following a public comment period, if found to be fair,
reasonable and in the public interest, to be entered by the Dlstnct Coun for the District of New
Jersey in the above-captioned case. . : -

5. Under the Decree, the United States, on behalf of EPA, and NJDEP and the Administrator of

the New Jersey Spill Compensation Fund (“State Plaintiffs”) have accepted $69 million in

reimbursement of Past Costs, plus interest, to be divided between them in accordance with an -

- agreed-upon percentage basis reflecting.the ratio of past costs mcurred respectrve]y, by each
agency, as specrﬁed in Paragraph 12, below. :

6. Under the Decree the United States, on behalf of EPA and the State Plaintiffs have agreed to
. resolve claims for Future Response Costs (as defined in the Decree) through the purchase by the
settling parties of an Annuity contract (hereinafter, the " Annuity") in the amount of $27 mllhon
to be paid-to NJDEP in equal mstallments of $9OO 000 per year for 30 years

7. Prior recoveries in ‘the above captloned ]mgatron under a “de minimis’ sett]ement and a
settlement with certain past owner-operators of the Site (collectively, the “Prior Settlements™),
which total $16,342,154.07, were previously paid to EPA and the State Plaintiffs in the following
approximate proportion: 90% to EPA and 10% to the State Plaintiffs, subject 10 a final ' '
accountmg based upon the percemage basis descrrbed in Paragraphs S'and 12.

8. EPA and NJDEP have enlered into a Cooperatrve Agreemem (V00255'5-84), as amended (the
“Cooperative Agreement”) for the Site, under which NJDEP has to date assumed the lead agency
role. ' ’ : S ’

9. Under Section 104 of CERCLA, 42 U.S.C. Section 9604, and 40 C.F.R. Section 300.515,
'EPA has the option to assume the lead agency role at the Site with regard to performance of the -
Second Operable Unit (OU 2) Remedial Investigation and Feasibility Study (RVFS), construction
of the OU 2 selecied remedy, and long-term remedial acuon (LTRA) 1frequ1red for the OU 2
remedy (co]]ectrve]y, the “OU 2 Remedra] Acnon”)

: ]O This Agreemem does not provrde for CERCLA fundmg or cost- shanng for the ou2 -
Remedial Action and is not a “cooperative agreement’ wnhm the meamng of *Section ]04(d) of
) 1N

CERCLA; 42 U.S.C. Sec: 9620(d).

11. NJDEP holds a lien on the Combe Fill South Landfill property, as defined in the Consent
Decree, pursuant to the New Jersey Spill Compensation Act, N.J.S.A. 58:10-23. N {.{, for
unreimbursed cleanup costs paid from the New Jersey Spill Compensation Fund, and EPA has
filed notice of a CERCLA lien pursuant to CERCLA Section 107(1), on the following Site
property: Block ]7, Lot 7 on the Tax Map of Chester Townshrp and Block 37, Lots 15,16, 16.01-

Ty



and 16. 03 on the Tax Map of Washington Township, Being a portion of that property contfeyed to
Combe Fill Corporation from Chester Hills, Inc. by deed dated September 15th, 1978 recorded
in the Deed Book of Morris County, Book 2474 page 375.
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AGREEMENT

READJUSTMENT OF PRIOR SETTLEMENTS.
12. Amounts rec_oVered under the Decree and in -prror settlements from the private defendants .
and settling federal agencies in reimbursement of Past Costs, as defined in the Decree, shall be
divided between EPA and NJDEP in the followmg proportlon 81 5% to EPA and 18 5%t

NJDEP. . . .

o

13. In order to readjust the amounts recovered in the Prior Settlements to reflect the
81.5%/18.5% division of Past Costs, above, and consistent with Paragraph 4(f) of the Decree,
within 30 days of entry of the Decree EPA shall cause the amount of $1,389, 994.53 to be
transferred to NJDEP in partial retmbursement of NJDEP Past Costs mcurred in connection with

the Slte

ANNUITY-SHARJNG WHILE NJDEP AREMA]NS LEAD AGENCY

14. In conSJderauon of the fact that the Annuity descrrbed in Paragraph 6, above, shal] be pard to
NJDEP as of the date of entry of the Decree by the District Court, notwithstanding the terms of -
the Cooperative Agreement and except as provrded in this Agreement, for so long as NJDEP
.- remains the'lead agency for both Operable Units at the Site, the Site shall not be eligible for EPA -
matching funds or other CERCLA rermbursement 1o NJDEP. Within 6 months of entry of the
Decree, NJDEP shall: (a) provide 1o EPA a final written accountmg in the form of a NJDEP
Division of Remediation Support-cenified cost package of all case management, Department of
Law, and invoice costs incurred in connection with the Site drawn from the Spill Compensation
Fund, Hazardous Discharge C]eanup Fund, or other fundmg source; and (b) submit to EPA a, '
final Financial Status Report (FSR) in accordance with the requirements of the Cooperative
Agreement Except as expressly provided under this Agreement, nothing herein shall be
construed to alter or affect the Cooperative Agreement. The status of the Cooperative Agreement -
shall have no effect upon EPA’s obligation 1o pay NIDEP pursuant to Paragraph 13. .

15. EPA and the State Plaimiffs agree that afier the 30-year period for disbursement of the

. Annuity has expired, provided that NJDEP remains in the lead agency role for both Operable
Units at the Site, and further provided that NJDEP will not'incur any subsequent response costs
for the Site as such costs are defined in the Decree, any, Annuity funds and accrued interest on
those amounts obtdined by NJDEP pursuant 10 the Decree which have not been expended for
response costs incurred subsequent to June 9, 2006, ‘shall be divided between EPA and the State

- Plaintiffs, in'teimbursement of response costs and interest thereon incurred in connection with
the Site, in the following proportion: 81.5% to EPA and 18.5% to the State Plaintiffs. Payment .

(

-



of .all.amounts duf_:ﬁtO-EP—A-under—1h-is-P~a-,r—agTiaph,—sha~1-1~be—maderi-n-accordance with directions
provided by EPA, within 90 days following the one-year anniversary of the date of receipt of the
 final Annuity paymént pursuant to the Decree, as follows: 1) on‘the one-year anniversary date of
receipt of the final Annuity payment, NJDEP shall provide a written accounting of all Annuity

" funds expended or applied to response costs by NJDEP in the manner specified in Subparagraph
14(a) of this Agreement and a statement of the amount of any unspent Annuity Funds and
accrued interest; 2) no later than 30 days following receipt of this accounting, EPA shall forward
to NJDEP an invoice for the amount of these unspent funds to be paid to EPA in accordance with
' this paragraph; and 3) no later than 60 days from the receipt of this invoice, NJIDEP (or the state

- Department of Treasury) will submit to EPA payment for its share of these unspent Annuity
Funds. In the event that, prior to expiration of the 30- -year period, above, a determination is made
by NJDEP, as lead agency for the Site, with the concurrence of EPA, that no further response

- costs need to be incurred for the Site, including for operation and maintenance (O&M), 81. 5% of
any remaining unspent Annuity funds, including accrued interest, shall be paid t6 EPA within 60

" .days of receipt from EPA of an invoice for the amount due to be paid EPA, and thereafier 81.5%
of each Annuity payment (after deduction of any amounts applied to response costs incurred prior
to such determination) shall be paid to EPA within 60 days of NJDEP’s receipt of an inveice = =
" from EPA for the amount due EPA pursuant to this Paragraph. Within one week of its receipt of -
“each Annuity payment, NJDEP will notify EPA of'its receipt of each such paymem SO that EPA .
can submit the required invoice as soon as practlcable ' ;L :

16. lf subsequent to the one-year anmversary of the date of the receipt of the final Annuity
payment, NIDEP will continue to incur response costs for the Site as those costs are defined in .-
~ the Decree, and the total amount of those response costs will exceed the amount of any unspent
Annuity funds held by NJDEP, NJDEP may retain any unspent Annuity funds and apply them to
" subsequent response costs for the Site. No later than the one-year anniversary date of the receipt
of the final Annuity payment, NJDEP will notify EPA writing that it will incur subsequent -
response costs as described above and will provide a written accounting all Annuity funds
expended as provided in Paragraph 15 as well as a writlen description and estimate of future
subsequent response cosls 10 be mcurred and the ume period over which 1hese ‘costs will be
mcurred ' : ' - -

ANNUITY-SHARING IF EPA ASSUMES LEAD ROLE FOR QU2 .

17. In'the event that, prior to expiration of the 30-year period for disbursement of the Annuity, f
EPA gives written notice to NJDEP that EPA intends to assume the lead agency role wnh regard
to completlon of the OU 2 Remedial Action, within 60 days of such notice NJDEP. shall prepare
and provide to EPA a written accounting of all Site-related response costs incuired by NJDEP

" between June 9, 2006 and the date of such notice (hereinafier the * ‘Interim Costs”), including all

Interim Costs to which NJDEP has applied any ‘Annuity funds, in the manner prescribed by
Subparagraph 14(a), above. NJDEP shall thereafter apply 100% of éach Annuity payment to
relmbursement of Interim Costs until such time as those costs are fully reimbursed.



18Atsuchtime-as™ NJDEP has‘fully Teimbursed its Interim Costsfrom Anmnty payments any

Annuity amounts not so applied shall be placed in an interest-bearing NJDEP special account,
and NJDEP shall notify EPA in writing within 30 days of such reimbursement that the Interim
Costs have been fully reimbursed with an accounting of all amounts reimbursed and remaining in
- the special account. No funds shall be drawn from the special account except as prov1ded in

Paragraph 19 below
 19. Regardless of whether or not the OU 2 Remedial Action involves treatment or restoration of
ground or surface water, within two years of the date the OU 2 selected remedy is determined to
* be operational and functional within the meaning of 40 C.F.R. Sec. 300. 435(1) or within 30 days
of the date of NJDEP notice that the Interim Costs have been fully reimbursed under Paragraph-
.18, -above, whichever is later, EPA and NJDEP shall confer and agree in writing upon an > .
equitable percentage share of all future “Annuity payments, as well as any funds in the NJDEP o
spema] account, in proportion to: (a) the amount of documented unreimbursed Site costs incurred
© by each agency, respectively, since June 9; 2006; and (b) future cost projections for each agency,
~ respectively, based upon documented past First Operable Unit (OU 1) O&M costs and past OU 2
'LTRA or O&M costs, as appropriate. Projected future costs shall be limited to 30 years from the
ROD date for each Operable Unit.or the date of explranon of the Annuity, whichever comes first.
Within 60 days of receipt of an invoice from EPA pursuant to, and in accordance with such
~ written agreement, NJDEP shall transfer EPA’s percentage share of any amounts in the NJDEP
special account to EPA. Thereafter, NJDEP shall pay 1o EPA its percentage share of each
subsequent Annuity payment within 60 days of receipt of an invoice from EPA for the amount of
the payment due EPA. NIDEP shall notify EPA of its receipt of each Annuity payment within
_ one week of its receipt. Such payments to EPA by NJDEP shall continue for the life of the
Annuny regardless of whether response actions continue to be taken at the Site. Any Annuity
amounts under this paragTaph not spent in connection with response actions at the Site sha]] be
appliéd to relmbursement ofpast Sne costs by each agency, respecnve]y

SHARING OF LIEN PROCEEDS D

20. The Parties agree that any funds obtamed by either Party through operanon of NJDEP Spill"
Fund or CERCLA liens attaching to any portion of the Site shall be d1v1ded between them in the
. following proportion, notwithstanding the asserted value of such liens: 81.5% to EPA and 18.5%
‘to NJDEP. Payments 1o effectuate this Paragraph shall be made within 60 days of receipt by
either Party of the proceeds of any such liens; except that, in the event that the lien recovery is
- paid to NJDEP, NJDEP shall immediately notify EPA of its receipt of the payment for the lien
recovery so that EPA may forward to NJDEP an invoice for the amount due EPA pursuant to this -
paragraph, and NJDEP shall arrange for the paymem 1o be made 1o EPA no later than 60 days
fo]]owmg receipt of the mvoice from EPA

[..



- ANNUA hD P@R—T—ING

2]. NJDEP shall provrde a copy of each annual report submitted to the Defense Groups
consistent with Subparagraph 10(e) of the Decree (“Annual Repomng”) to EPA, accounting for
any' expendrrures relating to the Site, as well as a non-binding projection of activities to be
conducted for the next twelve- month perrod A copy of each such annual report shall be sent to:

‘ Chlef New Jersey Superfund Branch . .,
~(  Office of Regional Counsel ) - \
" United States Environmental Protection Agency - Region n

290 Broadway - 17" Floor .
New York, New York 10007

_ . Attn: Combe Fill South Attorney
Chief, New Jersey Remediation Branch

-"Emergency and Remedial Response Division

~ “ United States Environmental Protection Agency - Reglon 11

-.2290 Broadway - 19® Floor
New York; New York 10007 ,
Attn: Combe Fill South Remedlal Pro_|ect Manager

Regronal Comptroller» _ o . .
Financial Management Branch ' '
Office of Policy and Management S y
290 Broadway - 22" Floor o o o
. New York; New York 10007 .

NJDEP shall also make available to EPA on request documents, reports, information and data in
connection with the Site as well as invoices and other information relating to payment for '
Response Costs and other services rendered or as may otherwise be required to confirm
application of Annuity payments in connecuon with the Sne (whether all oflhe same sha]] be in
~ writien or electronic form) : R S :

- 22, Inthe event that EPA assumes the lead agency role for the OU 2 Remedral Acllon at the Sne,
for so Jong as EPA remains in that role EPA shall provide NIDEP an accounting of its Site
response costs, as well as a non-binding projection of activities to be conducted for the next 12> -
" month period, not later than 30 days prior to the deadline for providing Annual Reports under
Subparagraph 10(e) of the Consent Decree. This paragraph shall not relieve NJDEP of its. -
reporting requirements under the Consem Decree. Each repon and any attachments thereto,

. shall be sent 10: : . - . :
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TE']dward Putnam, Assistant Director . o o
Publicly Funded Remediation Element ’ ' '

New Jersey Department of Envrronmenta] Protectron -

P.O. Box 028 -
401 E. State Street

Trenton, NJ 08625

o
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TERNIINATION OF AGREEMEN T

23. Provided that the Decree is’ entered by the District Court, this Agreement may ‘only be

" . terminated by mutual agreement of the Parties following expiration of the 30-year period for

receipt of the Annuity described in Paragraph 6, above Thrs Agreement may be modified on]y -
- by mutual agreement of the Parties. : ‘ v

EXECUTION OF DOCUMENT:

.Each undersigned representative of a Party cemf 1es that he or she is fully authonzed to enter into
-—\the terms and condmons of this Agreement and to lega]ly bind such Party to it: :

IT IS SO AGREED

///7/09 |

Date ,

{
s

FOR THE U. S ENVIRONMENTAL PROTECTION
AGENCY '

- WALTER MUGDAN ~

mergency and Remedial Response Division

‘U.S. Environmental Protectron Agency, Region 2

290 Broadway . : e ]
-New York, New York ]OOO? ’ S .



"FOR THE NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION:

Daté \ JRERE KRoPP Y |

‘ . : ASSISTANT COMMISSIONER
Site Remediation -
401. E. State Street
P.O. Box 028
Trenton, N

Jersey 08625

Date ‘ o ANTHONY3"FARRO
S ' ADMINISTRATOR _
New Jersey Spill Compensation Fund

. ANNE MILGRAM
o ATTORNEY GENERAL OF NEW JERSEY

‘////07\

Dale _ By: MARN(FLLEN HALLORAN
: o "~ ' . DEPUTY ATTORNEY GENERAL
New Jersey Division of Law
P.O.Box 093 .
- 25 Market Street
Tremon,vNew Jersey 08625 .




